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The paper includes five chapters besides preface and postscripts. In the first 
chapter, concept and character of traditional knowledge are defined. The chapter also 
briefly recommends profile on national legislation and international coordination of 
protecting traditional knowledge. On basis of the chapter discussed above, the 
following issues are explored in chapters ranging from the second chapter to the fifth 
one.       
So far as the developing countries that have plenty of traditional knowledge, the 
objective of protecting traditional knowledge should be to realize the interests of local 
community or only expedient action that is taken to resist the developed countries, 
which is one of issues explored in the paper. Through the comparative research into 
the diverse theories of protecting traditional knowledge, it is found that the objective 
of protecting traditional knowledge should be to realize the interests of local 
community, including human rights, their cultures and economic interests etc. To 
realize the objective, the developing countries should perfect their national legislation 
on protecting traditional knowledge.  
The second issue is about national legislative pattern for protection of traditional 
knowledge, which should be existing intellectual property law or special legislation. 
The existing intellectual property law seems to be a double-edged sword in protecting 
traditional knowledge. On the one hand, it can provide protection of intellectual 
property rights for traditional knowledge and realize local community’s interests. On 
the other hand, it shields traditional knowledge “piracy” and harm their interests. The 
viewpoint in the paper is that existing intellectual property law and special legislation 
should be combined to protect traditional knowledge.  
The third issue is what special law should be established to protect traditional 
knowledge. With comparative analysis of some countries’ special law of traditional 
knowledge, the four core mechanisms are confirmed: 1) regime of right subject 
concerning local community; 2) regime of collective right concerning local 
community; 3) mechanism of prior informed consent; 4) mechanism of balancing 
benefits. Meanwhile, interests of local community must be respected and embodied in 















    In last, the author put forward some proposals to perfect the theories and 
practices of protection of traditional knowledge in China. In aspect of theory, the 
human right and private right theory of protecting traditional knowledge should be 
highlighted. In terms of practice, China must establish the regime of protecting 
traditional knowledge that gives prominence to interests of local community.   
 



















缩略语表                                    
Abbreviations 
ABS Access to and Benefit-Sharing of Genetic Resources and Relevant 
Traditional Knowledge 
遗传资源和相关传统知识的获取和惠益分享 
CBD Convention on Biological Diversity 
生物多样性公约 
IGC Intergovernmental Committee on Intellectual Property and Genetic 
Resources, Traditional Knowledge and Folklore 
世界知识产权组织知识产权与遗传资源、传统知识和民间文学政
府间委员会 
TRIPS Agreement on Trade-Related Aspects of Intellectual Property Rights 
与贸易有关的知识产权协议 
WIPO World Intellectual Property Organization 
世界知识产权组织 
WTO World Trade Organization 
世界贸易组织 

































目    录 
 
目    录 
引  言.........................................................................................................1 
第一章  导 论 ..........................................................................................3 
第一节  传统知识的概念和特征 ........................................................................3 
一、传统知识的概念 .....................................................................................3 
二、传统知识的特征 .....................................................................................4 
第二节  传统知识国内保护的兴起 ....................................................................6 




第二章  传统知识保护理论的比较 ......................................................12 
第一节  传统知识公有领域论与财产权理论 ..................................................12 
第二节  知识产权个人人权理论与传统知识集体人权理论 ..........................14 
第三节  传统知识防御保护理论与积极保护理论 ..........................................16 
第三章 传统知识国内法保护模式的比较 ..........................................18 























第四章 传统知识专门法相关制度的比较 ..........................................28 












第四节  传统知识专门法利益平衡机制的比较分析 ......................................35 
第五章  完善传统知识保护立法的思考 ..............................................37 
第一节  我国传统知识保护立法的现状 ..........................................................37 
第二节  我国传统知识保护立法的完善 ..........................................................38 
一、我国传统知识保护理论的完善 ...........................................................38 
二、我国传统知识保护制度的完善 ...........................................................39 
结  语.......................................................................................................41 
参考文献...................................................................................................42 
 
        

















Chapter 1 Introduction..............................................................................3 
Subchapter 1 Concept and Character of Traditional Knowledge ............................ 3 
Section 1 Concept of Traditional Knowledge ....................................................... 3 
Section 2 Character of Traditional Knowledge ....................................................... 4 
Subchapter 2 The Rise of National Law Protection of Traditional Knowledge ...... 6 
Subchapter 3 International Coordination of Protection of Traditional Knowledge... 7 
Section 1 CBD and Protection of Traditional Knowledge ...................................... 7 
Section 2 WTO and Protection of Traditional Knowledge...................................... 8 
Section 3 WIPO and Protection of Traditional Knowledge .................................... 9 
Chapter 2 Comparative Research on Theories of Protection of 
Traditional Knowledge..........................................................12 
Subchapter 1 Public Domain Theory of Traditional Knowledge and Property 
Theory of Traditional Knowledge...................................................... 12 
Subchapter 2 Individual Human Right Theory of Intellectual Property and 
Collective Human Right Theory of Traditional Knowledge ......... 14 
Subchapter 3 Defensive Protection Theory of Traditional Knowledge and 
Positive Protection Theory of Traditional Knowledge..................... 16 
Chapter 3 Comparative Research on Pattern of National law 
Protection for Traditional Knowledge.................................18 
Subchapter 1 Pattern of Existing Intellectual Property Protection for Traditional 
Knowledge............................................................................................ 18 
Section 1 Possibility of Pattern of Existing Intellectual Property Protection for 
Traditional Knowledge........................................................................... 18 
Section 2 Practice of Existing Intellectual Property Protection for Traditional 
Knowledge ............................................................................................. 20 
Section 3 Existing Intellectual Property Protection Being a Complementary Form 
of Protection for Traditional Knowledge ............................................... 22 















Section 1 Attributes of Special Law of Protection of Traditional Knowledge ...... 23 
Section 2 Character of Special Law Protection for Traditional Knowledge ......... 24 
Section 3 Legislative Model of Special Law of Protection of Traditional 
Knowledge ............................................................................................. 25 
Section 4 Pattern of Special Law Protection Being a Main Mechanism of 
Protection for Traditional Knowledge.................................................... 26 
Chapter 4 Comparative Research on Legal Regimes of Protection of 
Traditional Knowledge in Special Law ...............................28 
Subchapter 1 Comparative Analysis of Regime of Right Subject Concerning 
Local Community .............................................................................. 28 
Section 1 Summary of Regime of Right Subject Concerning Local Community 28 
Section 2 Commenting on National Legislation of Regime of Right Subject 
Concerning Local Community ............................................................. 29 
Section 3 Conclusions ......................................................................................... 30 
Subchapter 2 Comparative Analysis of Collective Right Regime Concerning 
Local Community .............................................................................. 30 
Section 1 Confirmation of Collective Right of Local Community ....................... 30 
Section 2 Commenting on National Legislation on Collective Right of Local 
Community ........................................................................................... 31 
Section 3 Conclusions ......................................................................................... 32 
Subchapter 3 Comparative Analysis of Mechanism on Prior Informed Consent. 33 
Section 1 Development of Principle of Prior Informed Consent in the Field of 
National Law.......................................................................................... 33 
Section 2 Commenting on National Legislation of Mechanism on Prior Informed 
Consent................................................................................................... 33 
Section 3 Conclusions ........................................................................................... 34 
Subchapter 4 Comparative Analysis of Mechanism on Balance of Benefits ......... 35 
Chapter 5 Thought on Perfection of Legislation of Protection of 
Traditional knowledge in China...........................................37 
Subchapter 1 Present State of Legislation of Protection of Traditional Knowledge 
















Subchapter 2 To Perfect Legislation of Protection of Traditional Knowledge in 
China .................................................................................................... 38 
Section 1 To Perfect Theory of Protection of Traditional Knowledge in China ... 38 
Section 2 To Perfect Legal Regimes of Protection of Traditional Knowledge in 
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引  言 












   “如何保护传统知识”是指传统知识的保护战略，它可以通过两条途径来实
现：一是建立传统知识保护的国内法制度，然后逐渐发展成为国际规则，从而提
高全球范围内的传统知识保护水平；二是先建立传统知识保护的国际规则，然后
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